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When attorneys call on a linguist to help them with a criminal case, their first words are usually, "I need someone to testify."  To me, this signifies one of three things: the attorney has never used a linguist before, the case is so hopeless that desperation has already set in, or the attorney has actually become aware of the importance of linguistic analysis for a case.


I have given expert witness testimony in 50(10%) of the some 500 cases that I have worked on over the past thirty years.  In 20% of these cases in which my testimony was proffered (one in five), judges ruled against linguistic expert witness testimony, based on representations made by attorneys rather than from any voir dire of me, because the judges feared that what I had to say might invade the province of the jury. After reviewing the language evidence in the most hopeless cases presented to me (I would estimate that this comes to about 20%),  my only advice to the attorneys was that there was no real help that linguistic analysis could do for their cases and that they should take the best plea they can get. In some 40% of the cases that I analyzed, the attorneys decided not to use my analysis at trial. There were several reasons for this, including:


• my analysis did not show that their client was innocent,


• new evidence was discovered that cast a different light 

on the client's guilt or innocence, 


• the client was unwilling to provide necessary resources, 
• there was a change in attorney, 


• there was a change in the criminal charges, and


• there was a change from the client's original plea.  

The remaining third of these 500 cases were ones in which, from the very outset, the attorneys made it clear that they wanted to use my analysis to understand their case better, to use my information in cross-examination of witnesses, and to bolster their opening and closing arguments.


 From the outset, it should be clear that expert witnesses, including linguists, cannot be said to either win or lose cases. There is much more involved, including the evidence itself. Based on my experience, there are three things that a linguist can do when asked to help an attorney in a criminal case: 1) say no, 2) testify at trial, or 3) provide consulting assistance. This chapter analyzes advantages and disadvantages for both the expert witness linguist and for the attorney's case, as follows.


Agreeing Not to Testify


There are several reasons to say "no" to a request by an attorney. I know one well known and respected expert who, for personal reasons, will not accept a case against people of her own religious affiliation. I know other experts who cannot and will not deal with certain types of heinous cases, such child sex abuse. Such preferences are normal and natural and if the expert feels strongly about such matters, the best thing to do is to say "no" from the very beginning, since personal objectivity is hard enough to maintain in the context of the rampant advocacy of the courtroom. It is crucial for the linguist to remain outside the advocacy that attorneys are, by definition, required to have. Linguists must carry out their analyses in such a way that the same results would occur if they were working for the other side in that case. If linguistic experts join attorneys and their clients in the role of advocate, their credibility is seriously eroded. If one believes that ones objectivity may be compromised in the case, the only thing to do is to tell the attorney that participation is not possible. 


A second reason for saying "no" is simply because linguistic analysis will not help the client. Admittedly, this is difficult, if not impossible to determine before examining the data. My own solution to this problem is to make my involvement a two step process. Step one is first to review the data and let the attorney know what I believe I can do with it. This offer is usually agreed to since it carries with it a promise of not wasting the client's resources. There are many criminal attorneys who frequently handle tape recorded narcotics violation cases. When they are unsure about whether or not linguistic analysis might help them, they send me the tapes for preliminary examination. More often than not my review of the tapes leads to the advice of taking the best plea offered, another way of saying "no."


From a business point of view, agreeing to take on a case  which there is little or no hope of helping dismiss at least some of the charges seems to me to be less than honest. I have found attorneys very appreciative of an early warning that linguistics cannot offer them a magic fix. For example, a few years ago I was called to work on the money laundering case against the BCCI bank, a case that included about a thousand tape recorded conversations between many different bank officials in several different countries. Simply reviewing all the tapes first would have been a monumental task, so the attorneys and I hit on a compromise procedure. I would listen to as many tapes as I could each week, then meet with the attorneys and discuss my findings.  After examining about a third of the tapes over a three  month period, it became increasingly apparent to me that the bank was in such deep trouble that it would be prudent for it to admit guilt and seek a plea bargain. The attorneys agreed with me and a plea was eventually offered by the government--a fourteen million dollar fine. At first the defense attorneys thought this was too severe, but the bank accepted it anyway. Later, after the separate trials of the individual bank officials found them all guilty with very long prison sentences, the defense attorneys agreed that the bank's fine was actually very small. They were very pleased with our earlier decision to accept a plea.


Finally, it is easy to say "no" to an attorney who begins by explaining what he wants the testimony to conclude. The best attorneys don't do this, so when they begin by saying, "I need you to testify that my client didn't do it," I am almost convinced that I won't get involved. Akin to this situation, but much more difficult to predict in advance,  is the attorney who changes the game plan after I have  completed the linguistic aspects of my testimony and at trial asks me a concluding question that I have not agreed to address and have no right to answer, such as "Is it your conclusion that my client is not guilty?" Questions of ultimate guilt or innocence are outside the realm of linguistic expertise. They are the sole province of the trier of the fact. Sometimes the attorney will come close to such a question but not actually ask it, such as, "What did my client really mean here?" Linguists (or anyone else, for that matter) cannot get inside the mind of anyone. We can point out patterns of language use that may give clues to intentions or clues to agendas, but the conclusions to be drawn from such analysis are the jury's alone. 


Agreeing to Testify 


American courts have been generally agreeable to accepting linguistics expertise about issues of dialect identification, linguistic proficiency, various language issues involved in trademarks, and the  comprehensibility and clarity of warning labels in product liability cases. Linguistics has also been accepted in cases of defamation, and the language of contracts. Although judges sometimes rule against admitting linguists to offer testimony based on discourse analysis in criminal cases the rejection rate is actually very low (Wallace 1986). 


On some occasions the most useful way to make use of linguistic expertise is not to have the linguist testify at trial. For those who have never experienced cross-examination, there is no way to emphasize how emotionally draining it can be. It can be quite  like taking ones doctoral oral examinations all over again. Testifying is not for the weak at heart. It can also consume vast amounts of time from first contact, analysis of data, preparation to testify, and the actual trial itself. My first trial testimony was in a solicitation to murder case in 1979 (Shuy 1982a). The defendant was a millionaire oilman in Fort Worth, Texas and the trial was a huge media event in that area. I was on the witness stand for three days, explaining my linguistic analysis with charts and graphs for the first day, then enduring cross-examination for the next two. In all fairness I must say that none of my following trial experiences were quite as emotionally taxing, but each case has its own ways to be difficult.


In many criminal cases, the defendants are judged by their own attorneys to be potentially poor witnesses for themselves. They may be inarticulate or have mannerisms, reputations, or personalities that will not set well with juries. Or they may be powerful executives who are not willing to answer the questions that are asked them or who are so used to giving orders that they can't deal with the one-down position of being a witness. In any case, very few people have ever experienced giving testimony at trial and are easily trapped by their inexperience. 


Somebody has to be the vehicle for putting information into the trial record. When tape recorded evidence is presented, the prosecution has not only the tape as its witness, but also the agent making the tape as well as other agents who were involved in other ways. If possible, the defense has to provide somebody to counter government testimony. And if the attorney thinks it unwise for the defendant to testify, a linguist is a possible option. 


The thought of being the representative of a defendant, especially an allegedly (or actually) unsavory one, is a daunting thought to many experts. Early in my work in criminal cases, more than one linguist colleague asked me how I could possibly defend a criminal. My answer then (and still today) is that I do not defend anybody. The expert witness is not an advocate. That's the attorney's defined job. The expert's role is to analyze the taped conversations and, if it is deemed prudent, to present this analysis at trial, which analysis should be the same whether carried out for the defense or the prosecution. On occasions when my analysis turns up both good and bad points for the defense, it's the attorney's call as to whether or not to use me as an expert witness. During my direct examination the defense attorney may choose to ask me questions that show only the most favorable side of his client's case. But, in cross examination, if the prosecutor asks me questions about the unfavorable aspects of the tapes, I am honor-bound to answer truthfully about what I found, whether or not it hurts the client. By making this very clear to the defense attorney from the outset, the defense sometimes decides not  to use me as an expert witness. 


This decision does not mean that my analysis has been useless or even unhelpful to the defense. It typically provides the attorney with insights to use in cross examining prosecution witnesses or in helping the defendant decide to take whatever plea may be offered.

In cases where my analysis has revealed only that the defendant was headed for certain conviction, attorneys have asked me to meet with their clients and go through every step of my findings as a way of convincing the defendants that it was in their best interests to plead guilty.  In another case that had many wiretap videotapes of a bar where drug deals were being made, my analysis showed that one defendant was not involved in either buying or selling drugs, although he was clearly very busy illegally making book on the phone. The defense attorney decided to have me testify to this, which I did, using charts of all of that defendant's verbal exchanges. The chart showed three columns, one marked "buying drugs," one marked "selling drugs," and the third  labeled "making bets." There were many instances of conversations marked "making bets" but the other two columns, the only ones for which he was indicted, were completely empty. Since the defendant was not charged with bookmaking, he was acquitted of the more serious drug charges. Thus by admitting the crime, for which he was never charged, the strategy worked to his benefit.


Agreeing to Consult


Solan argues that one of the most useful ways for an attorney to use linguistic analysis is as a "tour guide" for the trier of fact, especially when issues of meaning are in question (Solan 1998). Here I extend his meaning of "tour guide" for the trier of the fact to "tour guide consultant" for the defense attorney or prosecutor trying the case. As noted earlier, a major contribution of the linguist in a criminal case is often as a consultant to attorneys for the defense. But it is sometimes the case, though not often,  that the prosecution also consults with linguists. I have provided such consultation to U.S. District Attorneys and other Department of Justice officials on numerous occasions.  


Three such instances involved impeachment procedures against federal judges.  In the cases of the two judges that in previous trials had been convicted of felonies, my role was to analyze the tape recording used in the criminal proceedings to determine whether or not the evidence used to convict them would hold up in the impeachment hearings. I was also told that the government wanted to co-opt my services so that I would not be used in a similar role in the defense of those two judges. As it turned out, the defense employed no linguist on their side and my government consultation  helped impeach both of them without requiring my testimony. 


The third impeachment proceeding, in which the federal judge had not been convicted at his previous criminal trial, the U.S. House of Representatives, which is charged with the duty of impeachment proceedings, called on me to re-examine the tape recording used at the criminal trial. I did so and testified both before the U.S. House of Representatives and later, before a subcommittee of the U.S. Senate, both of which found the judge guilty and removed him from the bench (Shuy 1997).


On three other occasions I was asked by District Attorneys to analyze tapes used at the criminal trials in New Hampshire and District of Columbia.  In none of these did the District Attorneys call me as an expert witness. They claimed that my analysis helped them in cross examination of various witnesses but further observed that if they were to use my expert witness testimony, this would legitimize linguistic testimony when used by defendants. It is noteworthy that one of the standard questions a prosecutor asks me when I testify for the defense is, "Haven't all of the times you have testified been for the defense?" It is no secret that the reason for such a question is to impeach my testimony by implying that I am not impartial since I only serve the defense. This is, of course, nonsense, but the fact remains that at criminal trial (not impeachment cases) I have still never been called by the prosecution. 


Most of myconsultation, however, has been for the defense in criminal cases. One reason for this is that even after decades of the law enforcement practice of tape recording, many defense attorneys are still either unaccustomed to such evidence or overwhelmed by it when it is presented to them. For example, the government may spend months or even years building its evidence through taped conversations. Then, after the indictment, when the discovery process gradually reveals these tapes to the defense, they have to be sorted through and defended. In the process, defense attorneys often make several errors. They may listen to the tapes only once. Being accustomed to working with paper, they may incorrectly assume that the prosecution's transcript of the tape is accurate. They may passively accept the prosecution's interpretation of ambiguous passages, such as different meanings of pronoun references, such as "it" (the investigator's, "We know you did it," cannot be fully understood by the suspect if the reference to "it" is left unclear). They may not be familiar with the special techniques and conversational strategies used by undercover agents and cooperating witnesses. They may not know what linguists know about how the structure of conversation can give clues to the intentions of the participants. Once defense attorneys realize what they don't know and how much work it will be to organize and work their way through massive amounts of language data, they may call on a professional to help them do this, even on a consultation basis.


Several defense attorneys that I've worked with over the years state from the outset that they want linguistic consultation, but not expert witness testimony. They prefer to take my analysis and use it themselves in several ways. For one thing, it may help them determine what to stay away from as they try to make their case. Some use my analysis as part of their opening and closing statements at trial. But the most common use of linguistic consultation is for cross examination of prosecution witnesses. 


Following are some examples of how defense attorneys have used linguistic analysis in their cross examination of agents and cooperating witnesses.


Topic Analysis


There is probably no better clue to the agenda of a speaker than the topics that person introduces to a conversation. We talk because we have something we want to say. Topic introductions are somewhat like a team's offense in a football game. We try to get our points across in a manner akin to trying to score a goal. We try to overcome the detours offered by the other person's defense by holding the floor, retaking it as soon as we can,  and recycling our agenda topics until we get the satisfaction we are after in the first place. 


In the case of a speaker who is accused of a language crime, it is usually instructive to carry out a topic analysis of the entire conversation or set of conversations (Shuy 1993). Topic introductions are marked by obvious semantic shifts from the previous topic, by structural clues indicated by pauses and intonation changes,  by discourse markers such as "well," and by performative topic changing phrases such as "not to change the subject but...," "let's move on to something else," or "let me tell you something here." Combinations of these ways to mark topic shifts are reasonably clear. Topic analysis provides attorneys with a skeletal view of the event, a kind of index of where to place their attention. This skeletal picture is usually presented in chart form, with the topic number and transcript page reference as the left column, followed by separate columns for each speaker. In order to be as objective as possible, the exact words of the speakers are used to represent the topics introduced, as the following columnar model, used as part of the trial of USA v. John DeLorean illustrates only the first 13 topics in one of the taped conversations.

topic.   page.   
Agent

  

 Defendant



1
1
     Hi John (greeting)

2
1
     Did you get the money?

3
2
    I'd like to help you

4
2
    





I've been busy

5
2
    Gordon looks like a good



    prospect

6
3






My sales have been up

7
3
    Want him to do it?

8
3






I sold stock to Smith

9
4
   He's ready for you

10
4






Prices have fluctuated

11
4
   He'll keep it quiet

12
5






Think I'll buy Cisco 

13
5
  He does good work.

...


The only point of this created topic analysis here is only to display its form. Notice especially that the words of the two speakers are set apart from each other physically, somewhat like cartoon figures with balloons over their heads to indicate what they are saying. One of the problems with transcripts is that it is more difficult to separate and remember who said what to whom. The obvious different agendas of the two speakers is set off more clearly than it would be in the common playscript approach. In this fictional conversation, the topics that each speaker introduces make it obvious that they have very different agendas, something that the inclusion of elaborations of one speaker and the responses to that topic by the other would make less easy to follow.


If attorneys happen to be able to think this way, focusing only on the topics introduced as a guide to speaker agendas, they might be able to come to similar conclusions on their own.  Two things militate against such a possibility, however. For one thing, the vast majority of lawyers are not trained to think this way or to do this. 

Second, altough they are perfectly able to see more obvious meaning clues, they are normally not able to see the ones that are indicated by subtle linguistic clues such as topic changing or recycling. But once such analysis is presented to them by a linguist, they have a tool available to them for cross-examination as well as for their opening and closing statements.


Response Analysis


An analysis of the responses given by the target to topics  introduced by the agent throughout several tape recorded conversations enabled one attorney to structure his cross examination of the man who wore the mike as follows:


Q: With the transcript of this conversation in front of you, will


    you point out the place where you feel the defendant said 


    that he wanted his wife killed?


A: Okay, on page 27.


Q: I see that in this passage the defendant says "Uh-huh" there.  
    Did this "Uh-huh" ask you to kill his wife?


A: That's how I saw it.


Q: Did he bring up that topic or did you?


A: Well, he was answering my question, "When do you want me 
     to hire someone to do her?"


Q: And does "Uh-huh" answer your question about when?


A: To me it did.



(State of Texas v. Thomas Cullen Davis, 1979, No. 16838)


In this cross-examination, the attorney made use of my analysis of the many, many times the defendant's responses used the feedback marker, "uh-huh," to acknowledge that the confidential informant had the floor, but was not agreeing with that topic. His response, "uh-huh," could not be interpreted the way the prosecution interpreted it. This cross-examination exchange also gave the attorney the opportunity to bring in another major point of my analysis, that it was always the confidential informant who introduced the topic of "doing" the wife. The defendant never brought this up, an odd thing for a man who is accused of wanting someone to do it. Finally, this exchange highlighted the prosecution's use of use of inferencing rather than basing their case on explicit statements.  


Other response types can be equally useful to the attorney.  For example, if the target changes the subject after a potentially incriminating observation made by the agent, it is a rather clear sign that he is at least uncomfortable with that topic, or that he was not interested in the issue enough to respond to it if he, indeed, even heard it at all.


Ambiguity and Inferencing Analysis

Likewise, it is common for attorneys to use my analysis to cross-examine agents or cooperating witnesses about why they chose to be ambiguous in their representation of the illegal act for which they are trying to get the target to agree. A common cross-examination sequence is as follows:


Q: "Why weren't you more explicit about the source of the 
   
     money? Why didn't you tell him "my friends are using drug 
     money' instead of "my friends are from Columbia?"


A: He knew what I meant. Anyway, if I ever said "drug 
    
   
    money" he would have walked away.


Q: I agree. In all of your conversations you use the reference, 
 
   "Colombian," seven times. Is it your experience that everyone 

from Columbia is a drug dealer?


A: No, but these were.


Q: I notice that you referred to the source of the money as  
   


   coming  from "down south" Is everyone from down south a 
  
   drug dealer?


A: No, but these guys were.


Q: And did Richards ever use the expressions, "Colombians," 


   or "drug dealers?"


A: I think so.


Q: You may think so but would it surprise you to know that he


    never used these expressions?


A: Yeah.


Q: The tape speaks for itself. I assure you, there are none. But


   did Richards ever refer to a possible source of the money?


A: I don't know.


Q: Look at page 17 and at page 24. What does he say there?


A: Mexico.


Q: And what does he say about Mexico?


A: That he thought the guy had flight capital money. 

Q: And wouldn't it have been perfectly legal for him to have 


   dealt with a Mexican man who has flight capital money?


A: I don't know.



(U.S. v. Richard Silberman, 1990)


My analysis had charted all references to the alleged source of the money in question here. It showed the cooperating witness saying "these guys are Colombians" and "from down south." On Richards' side of the chart it showed only "in Mexico," and "down there," both consistent with his belief that they were dealing with flight capital. In this instance, my chart was used by the defense attorney in his cross examination.




Place References by Both Speakers

Place References


Agent

Richards



Mexico



0


8

Columbia(n)


7


0

Down south


5


0

Down there


1


4
 Obviously, the two speakers were on different tracks. The prosecution wanted it to appear that whatever the cooperating witness said registered as illegality in Richards' mind. But it was apparent from the words used by Richards that he thought it was something else. My proposed testimony about inferencing was made unnecessary here by the manner in which the attorney used it with

the agent.  

The linguistic ambiguity of these tape recorded conversations was also used by the attorney to show that the cooperating witness did not follow the FBI's own safeguards and guidelines for undercover operations. These guidelines are not often known to defense attorneys. They exist in an obscure report of the Subcommittee on Civil and Constitutional Rights of the Committee on the Judiciary, House of Representatives, 98th Congress, published in April 1984. Then Assistant Attorney General, Philip Heymann described these guidelines to that subcommittee. Perhaps the only reason I knew about them was that I was also subpoenaed to appear before that subcommittee and present my observations about the previous FBI undercover sting cases for which I had made linguistic analyses. The Assistant Attorney General's testimony revealed these guidelines to the public, one of which follows:


Most important, however, is the second major safeguard 
followed in every undercover operation, of making clear and 
unambiguous to all concerned the illegal nature of any 


opportunity used as a decoy. (36)


A few years after this subcommittee report was published, I was asked to conduct a one-day seminar for U.S. Drug Enforcement undercover agents in Miami. After presenting this guideline to them and showing them how their case could be destroyed if they did not follow such practice, I was dismayed to hear many of the agents tell me exactly the same thing that the cooperating witness in this case said: "If we were clear and unambiguous, the target would walk away." The linguist's task is to determine the extent to which the tapes reveal clear and unambiguous representations of illegality. When they fail to do this, the defense has a much stronger case. 


The point here is that the linguist's job was to inform the attorney of the FBI's own guideline, then find the passages in the text that fall short of its fulfillment. Perhaps attorneys could do this on their own, but I have found that in most cases, they simply have never thought of this or don't have the time and skills to do it themselves. More important, they don't have the linguistic framework and expertise to identify the nuances of ambiguous conversation. But if the linguist's consultation is effective enough, the attorney can use it to advantage.

Identifying Conversation Strategies


In most criminal cases involving tapes, the focus of the trial is on the language of the defendants. Did they incriminate themselves by what they themselves introduced or by what they explicitly and unambiguously agreed to in their responses to the agents' topics.

But there is also another linguistic analysis available to the defense attorney: the conversational strategies used by the agent. One of the things lawyers love to do is to shift the issue away from their client and onto the prosecution, putting them on trial instead. The way undercover operations work often provides the opportunity to examine such strategies, especially if the person doing the taping is a cooperating witness trying to endear himself to the government by netting another victim for them (Shuy 1982b).


1. Camouflaging

One common undercover strategy is to camouflage something illegal or important by making it look legal or unimportant. One strategy used by the FBI in its Abscam operation in the 1980's was to declare conversations "unofficial," much in way that some interviewees tell reporters that their comments are "off the record." No conversation in undercover operations is ever "unofficial." In a bribery case against Texas State Representative Billy Clayton in the early 1980's the agents tried to make the conversation appear to be about giving Clayton a campaign contribution while their real goal was to get him to accept a bribe (Shuy 1993). They first defined the money as a contribution, then later tried to redefine it, although ambiguously, by implying that that it was a quid pro quo for Clayton to open up the state's insurance contract bidding. When Clayton replied that he would report the campaign contribution, the agents tried to discourage him from doing so, leading to Clayton's statement that neither he nor they wanted to do anything illegal. Clayton was indicted, despite this denial, and was eventually acquitted by the this evidence on the government's own tape. 


2. Contaminating

Another strategy is what I refer to as the contamination principle. Later listeners to taped conversations get general, overall pictures of what went on. This is well and good, but it is not enough. The first time I ever listened to a conversation in which the topic of  killing someone occurred, I was deeply disturbed. Since the defendant's attorney had asked me to help him, I was ready to conclude that our defendant had a serious problem. But as I listened to the tape over and over again, I finally concluded that the defendant was not the one speaking about killing. The agent did this alone. I had been contaminated by the topic and had not listened carefully enough to realize how one sided this was.  


The contamination principle is at work in everyone's daily lives. You overhear a dirty joke being told and you conclude that "they" were telling dirty jokes, even if the listener was appalled, said nothing, or didn't even smile. At the U.S. Senate impeachment hearings of Senator Harrison A. Williams, Jr. of New Jersey, I was talking with the Senator during a break when Senator Mark O. Hatfield of Oregon came up to us and asked Senator Williams why he had to swear all the time in the video recordings just reviewed by the Senate. Senator Hatfield had been contaminated by the fact that it was the FBI agents who were swearing, not Senator Williams. 


In a more recent case, a telemarketer who, as part of his plea agreement, tape recorded another telemarketer, our client. Among other things, the cooperating witness kept referring to still another telemarketer who had been caught and was now serving a prison sentence. Our client didn't even know this man, but the contamination damage was done. The prosecution associated the man in prison with our client, much to his disadvantage. 


Most attorneys are vaguely familiar with the concept of contamination but are usually unable to use it effectively as a common discourse strategy. The linguist can not only inform attorneys of it's power in how later listeners interpret a conversation, but also point out the places it happens and how it occurs.  But once the attorney is aware of the strategy and how it works, he can use this information in his briefs and cross-examinations very effectively. 


3. Blocking Exculpatory Statements

Interruption is common in conversation. In some contexts, it is even considered co-operative (Tannen 1993), but in many other cases it is not. The pursuit of justice, like the pursuit of science, is not well served by the incomplete information that interruption creates. When the target begins an utterance and is cut off by the agent before he can get it out, we can never know what that utterance might have been. I have worked on many cases in which the tape of a defendant beings something like, "I don't want...," but was interrupted by the agent or cooperating witness. If such an utterance occurs immediately after a hint of something illegal, we can be doubly troubled.  By analyzing the interruption patterns in a conversation, the linguist can offer considerable help to the defending attorney. The attorney may not present such information in the same way that the linguist would, but the result, if done well, can be almost equally effective. If it turns out that the agent blocked every effort by the defendant to make an exculpatory statement, this linguistic fact deserves to come out at trial, whether done by the attorney alone or by expert testimony of the linguist.


4. Using Cultural Differences to Advantage

It is not uncommon for agents in undercover sting operations to use language that is generally thought to be more common in the lower socioeconomic levels of society (Shuy 1995).  Alternatively, the agent affects the broken English assumed to be used by a foreigner. What defending attorneys need to know is how this asymmetric language and culture can affect their clients' responses. Most of us make certain allowances for those who are in a one-down position. Thus, the native speaker tends to forgive the mispronunciation of a foreigner, the educated tend to accept the fact that the less educated use words imprecisely or even in erroneously. I have worked on several cases in which the targets were  indicted for responding with such forgiveness and tolerance when the procecution felt that they should have been indignant. 


In Senator Williams criminal trial, for example, he was presented with an FBI agent dressed as a sheik from the United Arab Emirates. He spoke a very broken English, one that a linguist could easily spot as inauthentic but which fooled the Senator completely (Shuy 1993).  When the "sheik" offered Williams money for helping him get American citizenship, the senator said "no, no, no," but did not appear to be deeply offended and did not tell the man that this was a very dishonest thing to do. Williams was criticized first by the prosecutor and later by the U.S. Senate for not registering his indignance and horror at an offer which, in his mind, may have been culturally acceptable in the sheik's country but illegal and despicable in America.  The context called for a rejection, but did it also call for a sermon on ethics, especially to an alleged foreign dignitary?


In another case in which an undercover agent, pretending to be a semi-literate, uneducated victim of an alleged automobile accident gave false information to an attorney about the accident. The tape recording gave evidence that the agent's sentences were garbled and her knowledge of proper procedure was limited. If later listeners could not tell exactly what she was saying, how is it that the prosecution could figure it out? The attorney was charged with aiding her making a false claim, but was acquitted once the tape was played in court. 

5. Coaching or Scripting the Target


Undercover agents know exactly what is necessary to obtain a conviction. When targets fail to self-generate their own guilt, agents are tempted to help them along by telling them what to say, especially when there will be a follow-up meeting when such things could be captured on tape. 


A classic example of how the agents coached, even scripted, the target about what to say next is the case of Senator Williams (Shuy 1993). In preparation for a meeting with the alleged Arab sheik, the Senator was told over and over again that he should puff about his power in the U.S. Senate in order to impress the sheik to agree to flee his country and invest his vast wealth into U.S. companies.  The videotape of this coaching session shows Senator Williams sitting silently while the FBI agent and cooperating witness list some thirty or forty things he should tell the sheik.  


The subsequent videotape shows Williams' actual meeting with the sheik and the agents. For the defense, I made a chart of all the words used by the agents as a script for the Senator. I also made a companion chart of who used these words in the actual meeting with the sheik. The column with the Senator's name above it was empty.  It was the FBI doing the puffing, not the Senator. Such analysis might have been done by the defense attorneys without the help of a linguist, but it is rare that attorneys have the patience or linguistic skill to even think about such things. But they can use this analysis very effectively, once it is given them, especially when cross-examining the agents at trial. 

6. Confusing with Conflicting Information


Almost invariably, undercover sting operations begin with a broad proposal which has all the marks of legitimacy, then gradually tries to shift the focus to something more narrowly illegal. This is somewhat similar to the tactic used in car sales, in which the salesperson begins broadly, noting all the advantages the products have, then narrowing down the pitch once the customer expresses some preferences. 


The FBI investigation of John Z. DeLorean began in such a manner. DeLorean Motors was in financial trouble and needed a quick influx of capital, either by investors to buy stock in the company or from a large loan (Shuy 1993).  Knowing this, the government began its discussion with him by having an agent pose as a bank loan officer trying to help him secure funding. Discussions went on for several months, coming to a head when the agent explained that he could not work out a loan from the bank after all. Instead, he proposed that he would continue to look for investors but, in addition, he added new information; that he had access to money generated from drug sales from Thailand.


DeLorean did not withdraw from the discussions for, after all, the old information of locating investors for his company was still open. The FBI took this lack of withdrawal as DeLorean's tacit agreement to invest his remaining capital in their new information drug scheme and began to offer conflicting information about the nature of their drug business. The problem was that there were still two old information options on the table, a loan or a capital investment.  


There were over sixty tape recorded conversations used as evidence against DeLorean and the defense task of keeping the various strands straight was difficult but necessary. DeLorean continued to back off of any investment in the drug business, causing the government to continue to pursue him until they could get convincing evidence of his willingness to invest in the illegal scheme. 


Finally, the agents taped a conversation in which they believed they had finally secured DeLorean's agreement to invest his remaining company resources in a way that would net him a quick turn around with enough money to save his company from bankruptcy. DeLorean's topics at that meeting were about whether or not they had found investors. To this the agent described in detail how their drug scheme would work. DeLorean commented that this sounded dangerous. The agent tried to be more explicit about how DeLorean could be involved in their drug operation. DeLorean then told him that he had powerful Irish allies (clearly referring to the I.R.A.) who would never permit this, a negative signal that the agent could not have missed. At this point both men agree that "investment" would be a good thing. The government took this to mean that DeLorean would invest in the drug business, which was enough for them to bring an indictment. The fact that DeLorean took "investment"  to indicate that these men would continue to look for investors in DeLorean Motors was lost on, or overlooked by, the prosecution. 


The core of the defense case, then, was the two different meanings of "investment" as a "good thing." The agents had presented conflicting information and used it ambiguously to give the impression to the jury that DeLorean understood what they understood these words to mean. For a jury to comprehend this, it would be necessary to take the hundreds of hours of taped evidence and point out the threads of meaning that came and went. Juries can be swamped with information in virtually any case, including those without taped conversations. But when tapes are presented, their task of tracing meaning, conflicting or not, is even more difficult.


The linguist's task here was to take the sixty-plus conversations and trace the three themes (drug scheme, find investors, get a loan) throughout, showing how they are presented, ignored, resolved, or left ambiguous. By pulling out the exact words used in the texts and associating them with these three shifting topics between several people over almost a year's time, linguistic analysis assisted the defense attorneys in their approach to the various agents on the witness stand. Again, it is perhaps possible that an attorney, given time, patience, and considerable  understanding about how discourse works, might have accomplished similar things. Lawyers are, in at least one sense of the term, specialists in language, but not the kind of specialization in language that linguists are trained to do. The DeLorean case is a good example of what attorneys can do with a linguist's analysis in front of them, while not using the testimony of an expert witness at trial.  









Conclusions


There are good reasons to not agree to testify as an expert witness in linguistics and there are times when such testimony is quite appropriate. In my experience, however, in the majority of the cases simply consulting with attorneys is the most useful service a linguist can offer. Besides, many attorneys prefer this approach, since it gives them the opportunity to star on their client's behalf. Some attorneys have told me that they prefer to use this approach to avoid whatever disadvantages might come from the cross examination of their experts.  Others explain that it can look bad for their client to have to bring in an expert to speak for them. Whatever the reason, being a consultant can be far more comfortable than appearing on the witness stand. 
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